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Today’s Agenda

Opening Remarks

Introduction of Panelists

The Federal Arbitration Act

New Jersey’s Arbitration Act

Review the Trends

Questions and Discussion
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Let’s start at the beginning: 

The U.S. Constitution

 U.S. Const., Amend. VII

In Suits at common law, where the value in controversy shall exceed twenty 

dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, 

shall be otherwise re-examined in any Court of the United States, than according 

to the rules of the common law.
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… And the New Jersey Constitution …

 N.J. Const., Art. I, Para. 9

The right of trial by jury shall remain inviolate; but the Legislature may 

authorize the trial of civil causes by a jury of six persons. The Legislature may 

provide that in any civil cause a verdict may be rendered by not less than five-

sixths of the jury. The Legislature may authorize the trial of the issue of mental 

incompetency without a jury.
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The Federal Arbitration Act 

(enacted Feb. 12, 1925, effective Jan. 1, 1926)

 9 U.S.C. §§ 1 et seq.

9 U.S.C. § 2: A written provision in any maritime transaction or a contract evidencing 
a transaction involving commerce to settle by arbitration a controversy thereafter 
arising out of such contract or transaction, or the refusal to perform the whole or any 
part thereof, or an agreement in writing to submit to arbitration an existing 
controversy arising out of such a contract, transaction, or refusal, shall be valid, 
irrevocable, and enforceable, save upon such grounds as exist at law or in equity for 
the revocation of any contract.

9 U.S.C. § 3: If any suit or proceeding be brought in any of the courts of the United 
States upon any issue referable to arbitration under an agreement in writing for such 
arbitration, the court in which such suit is pending, upon being satisfied that the issue 
involved in such suit or proceeding is referable to arbitration under such an 
agreement, shall on application of one of the parties stay the trial of the action until 
such arbitration has been had in accordance with the terms of the agreement, 
providing the applicant for the stay is not in default in proceeding with such 
arbitration.
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New Jersey’s Arbitration Act (2003)

 N.J.S.A. 2A:23B-1 to -32

N.J.S.A. 2A:23B-6: Validity of agreement to arbitrate

a. An agreement contained in a record to submit to arbitration any existing or 
subsequent controversy arising between the parties to the agreement is valid, 
enforceable, and irrevocable except upon a ground that exists at law or in equity for 
the revocation of a contract.

b. The court shall decide whether an agreement to arbitrate exists or a controversy is 
subject to an agreement to arbitrate.

c. An arbitrator shall decide whether a condition precedent to arbitrability has been 
fulfilled and whether a contract containing a valid agreement to arbitrate is 
enforceable.

d. If a party to a judicial proceeding challenges the existence of, or claims that a 
controversy is not subject to, an agreement to arbitrate, the arbitration proceeding 
may continue pending final resolution of the issue by the court, unless the court 
otherwise orders.
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Challenging enforceability of an 

arbitration agreement

 Before the other party initiates arbitration:

 File the lawsuit in court

 Risks a motion to stay the litigation (9 U.S.C. § 3) or to compel arbitration (9 U.S.C. § 4)

 Risks damages for breach of arbitration agreement

 After arbitration commences:

 File Order to Show Cause in court 

 You must meet the factors for injunctive relief

 Courts have found irreparable harm if the other injunction factors are met

 After the arbitration decision:

 State Court: File Summary Action to vacate award (N.J.S.A. 2A:23B-23)

 Federal Court: File Petition to vacate award (9 U.S.C. §§ 6, 10)
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The Federal Trend: Easier to Enforce Individual 

(Non-Class) Arbitration Agreements.

 Federal cases have continued to trend towards greater enforcement

 An exception to arbitrability has been eliminated.

 Henry Schein, Inc. v. Archer & White Sales, Inc., 139 S. Ct. 524 (2019)

 Statutory right to collective action does not alter class-arbitration waivers.

 Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612 (2018)

 Regulations requiring arbitration must be expressly waived.

 Reading Health Sys. v. Bear Stearns & Co., 900 F.3d 87 (3d Cir. 2018)
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The Federal Trend: Arbitration is enforceable 

except where there is an express statutory 

exception or other fatal aspect
 Section 1 of the FAA provides an express exception for “contracts of 

employment of seamen, railroad employees, or any other class of workers 

engaged in foreign or interstate commerce.” This exception applies to 

independent contractors. 

 New Prime, Inc. v. Oliveira, 139 S. Ct. 532 (2019)

 The dispute must arise under an agreement with an arbitration provision.

 Cup v. Ampco Pittsburgh Corp., 903 F.3d 58 (3d Cir. 2018)

 Parties cannot agree to arbitrate in a forum that does not exist.

 MacDonald v. CashCall, Inc., 883 F.3d 220 (3d Cir. 2018)
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New Jersey’s trend: Less likely to 

enforce arbitration agreements.

 Atalese v. U.S. Legal Services Group, L.P., 219 N.J. 430 (2014), certiorari denied.

 Morgan v. Sanford Brown Institute, 225 N.J. 289 (2016), 

 Kernahan v. Home Warranty Adm'r of Fla., Inc., 236 N.J. 301 (2019).

 Flanzman v. Jenny Craig, Inc., 456 N.J. Super. 613 (App. Div. 2018), cert. granted, 

Mar. 27, 2019.

 Roman v. Bergen Logistics, LLC, 456 N.J. Super. 157 (App. Div. 2018).

 Goffe v. Foulke Mgmt. Corp., 454 N.J. Super. 260 (App. Div. 2018), cert. granted 

Sept. 28, 2018, oral argument heard Feb. 25, 2019.

 State Farm Guar. Ins. Co. v. Hereford Ins. Co., 454 N.J. Super. 1 (App. Div. 2018).
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Federal courts have pushed back against 

the trend in the states.

 States may not covertly disfavor arbitration agreements.

 The FAA “preempts any state rule discriminating on its face against arbitration” but “not only 
that: The Act also displaces any rule that covertly accomplishes the same objective by 
disfavoring contracts that (oh so coincidentally) have the defining features of arbitration 
agreements.  Kindred Nursing Ctrs. Ltd. P'ship v. Clark, 137 S. Ct. 1421, 1426 (2017).

 Presumption is that the parties did not agree to class arbitration.

 The FAA does not envision class arbitration, so it is not permitted where the agreement was 
silent or ambiguous as to class arbitration. Lamps Plus, Inc. v. Varela, 203 L.Ed.2d 636 (2019); 
Stolt-Nielsen S. A. v. AnimalFeeds Int’l Corp., 559 U. S. 662 (2010).

 Substantive protections of “collective” actions by employees do not alter that presumption.

 The right to “collective action” Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612 (2018).

 Parties can be required to arbitrate by regulation even if they agreed to a different forum.

 FINRA regulations require arbitration.  While parties may agree to waive the arbitration 
requirement, a forum-selection clause identifying a different forum is not enough. Reading 
Health Sys. v. Bear Stearns & Co., 900 F.3d 87 (3d Cir. 2018).
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New Jersey courts have applied a stricter 

“meeting of the minds” standard.

 The landmark case: Atalese v. U.S. Legal Services Group, L.P., 219 N.J. 430 (2014)

 Arbitration agreements cannot be disfavored compared to other contracts, BUT…

 Under state law, a “provision that provides for the surrendering of a constitutional or statutory 
right” “must be sufficiently clear to a reasonable consumer.”

 Agreement to arbitrate was unenforceable because it “did not clearly and unambiguously signal 
to plaintiff that she was surrendering her right to pursue her statutory claims in court.”

 New Jersey cases continue to follow Atalese.

 Agreements must expressly inform consumers that they are waiving their right to go to court. 
Morgan v. Sanford Brown Institute, 225 N.J. 289 (2016)

 Agreement to arbitrate contained in a “Mediation” provision lacked sufficient clarity.  
Kernahan v. Home Warranty Adm'r of Fla., Inc., 236 N.J. 301 (2019)

 Some, arguably, go further.

 Arbitration agreement unenforceable where it failed to identify arbitral forum. Flanzman v. 
Jenny Craig, Inc., 456 N.J. Super. 613 (App. Div. 2018)
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Agreement to Arbitrate—Any disputes, claims, or controversies between the parties to this Enrollment Agreement 

arising out of or relating to (i) this Enrollment Agreement; (ii) the Student's recruitment, enrollment, attendance, or 

education; (iii) financial aid or career service assistance by SBI; (iv) any claim, no matter how described, pleaded or 

styled, relating, in any manner, to any act or omission regarding the Student's relationship with SBI, its employees, or 

with externship sites or their employees; or (v) any objection to arbitrability or the existence, scope, validity, 

construction, or enforceability of this Arbitration Agreement shall be resolved pursuant to this paragraph (the 

"Arbitration Agreement"). Choice of Arbitration Provider and Arbitration Rules—Unless the parties agree to an 

alternative, the arbitration shall be administered by the American Arbitration Association ("AAA") or the National 

Arbitration Forum ("NAF"). The arbitration shall be before a single arbitrator. . . . Choice of Law—The arbitrator shall 

apply federal law to the fullest extent possible, and the substantive and procedural provisions of the Federal Arbitration 

Act (9 U.S.C. §§ 1-16) shall govern this Arbitration Agreement and any and all issues relating to the enforcement of the 

Arbitration Agreement and the arbitrability of claims between parties. Costs, fees, and expenses of arbitration—Each 

party shall bear the expense of its own counsel, experts, witnesses, and preparation and presentation of proofs. All fees 

and expenses of the arbitrator and administrative fees and expenses of the arbitration shall be borne equally by the 

parties unless otherwise provided by the rules of the AAA or the NAF governing the proceeding, or by specific ruling by 

the arbitrator, or by agreement of the parties. Relief and Remedies—The arbitrator shall have the authority to award 

monetary damages and may grant any non-monetary remedy or relief available by applicable law and rules of the 

arbitration forum governing the proceeding and within the scope of this Enrollment Agreement. The arbitrator will have 

no authority to alter any grade given to the Student or to require SBI to change any of its policies or procedures. The 

arbitrator will have no authority to award consequential damages, indirect damages, treble damages or punitive 

damages, or any monetary damages not measured by the prevailing party's economic damages. The arbitrator will have 

no authority to award attorney's fees except as expressly provided by this Enrollment Agreement or authorized by law or 

the rules of the arbitration forum. . . . Arbitrator's Award—At the request of either party, the arbitrator shall render a 

written award briefly setting forth his or her essential findings and conclusions. Judgment on the award rendered by the 

arbitrator may be entered in any court having jurisdiction. Severability and right to waive—If any part or parts of this 

Arbitration Agreement are found to be invalid or unenforceable by a decision of a tribunal of competent jurisdiction, 

then such specific part or parts shall be of no force and effect and shall be severed, but the remainder of this Arbitration 

Agreement shall continue in full force and effect. Any or all of the limitations set forth in this Arbitration Agreement 

may be specifically waived by the party against whom the claim is asserted. Such waiver shall not waive or effect any 

other portion of this Arbitration Agreement. Survival of provisions of this agreement—This Arbitration Agreement will 

survive the termination of the Student's relationship with SBI.
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Federal courts apply stricter rules with 

respect to arbitrability.

 Arbitrability: Whether the parties agreed to arbitrate the particular dispute.

 In other words, whether the dispute falls within the substantive scope of the 

agreement to arbitrate.

 The general rule: A court should not decide the arbitrability of a dispute if the 

parties have agreed to have the arbitrator decide.

 US Supreme Court: Even if the argument for arbitrability is “wholly 

groundless,” that is an issue for the arbitrator to decide.  Henry Schein, Inc. 

v. Archer & White Sales, Inc., 139 S. Ct. 524 (2019)
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New Jersey courts are more likely to 

determine issues of arbitrability.

 Morgan v. Sanford Brown Institute, 225 N.J. 289 (2016)

 Threshold issue: Who decides arbitrability?

 An arbitration agreement may contain a “delegation clause” stating that 
arbitrability is to be decided by the arbitrator.

 The Court found that the agreement did not contain a “clearly identifiable 
delegation clause.”

 In addition, the defendants “did not truly contest the court’s power to decide 
arbitrability” at the trial court level.

 Dissent: The threshold issue of arbitrability should have gone to the arbitrator.

 Roman v. Bergen Logistics, LLC, 456 N.J. Super. 157 (App. Div. 2018)

 Although the case was dismissed and referred to arbitration, the court resolved a 
substantive issue regarding the power of the arbitrator to award punitive damages.
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Recent legislation

 Direct attack must be via federal law in light of Supremacy Clause

 B & S Ltd., Inc. v. Elephant & Castle Intern., Inc., 388 N.J. Super. 160 (App. Div. 

2006) (NJ Franchise Practices Act trumped by FAA).

 Federal Legislation (proposed)

 Forced Arbitration Injustice Repeal (FAIR) Act, H.R. 1423/S. 610, 116th Cong. (2019)

 Prohibits arbitration agreements in “employment, consumer, antitrust, or civil 

rights disputes”

 Prohibits agreements against class actions

 State Legislation (effective Mar. 18, 2019)

 N.J.S.A. 10:5-12.7(a): A provision in any employment contract that waives any 

substantive or procedural right or remedy relating to a claim of discrimination, 

retaliation, or harassment shall be deemed against public policy and 

unenforceable. 17



QUESTIONS AND DISCUSSION
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